The European Ombudsman

COMPLAINT ABOUT MALADMINISTRATION

Please read the section entitled ‘How to complain’ before filling out this complaint form.

Please continue on a separate sheet if necessary and enclose all the documents necessary to support your complaint.

First name: ANDREAS 

Surname: PAVLOU
On behalf of (if applicable): Andreas Pavlou as part of Access Info Europe.......................................................................................................................................................................................................

Address line 1: CALLE CAVA DE SAN MIGUEL 8, 4c

Address line 2: MADRID

Town/City: MADRID

County/State/Province: MADRID

Postcode: 28005

Country: SPAIN

Tel.: +34 913 656 558

Fax: 

E-mail: luisa@access-info.org

Against which European Union (EU) institution or body do you wish to complain?

® Other Union body (please specify) – 

European External Action Service
What is the decision or matter about which you complain? When did you become aware of it?

I have been denied full access to evaluation documents relating to tender documentation for the sludge line for Subotica WWTP, Serbia. 
Specifically, within the evaluation documentation, I have been denied access to (1) the names of the companies that applied for the tender contract, (2) the names of the committee members who decided upon the winner of the tender, (3) the details/assessments of the companies, and (4) the details of the procurement contract. 
On 16/10/2013, I wrote to the EU Delegation in Belgrade (at delegation-serbia@eeas.europa.eu) requesting, under the right of access to EU documents, the following documents related to waste water in Serbia: 

Complete tender documentation for the sludge line for Subotica WWTP (that was organized by EAR-European Agency for Reconstruction, whose successor is EU Delegation in Belgrade) including:

•       general ToR

•       tender documents with the Instructions to Bidders and contracting rules

•       evaluation documentation

I received a reply from the delegation (by Mr Renaud Henoumont) on 16/10/2013 where he provided the tender dossier (i.e. the general terms of reference and the documents containing the instructions to bidders and the contracting rules). He also attached previous email correspondence from a request for the same documents where he had denied access to documents because according to Regulation 1049/2001, “we are forced to refuse access to a document where disclosure would undermine the protection of commercial interests. Accordingly, all documents connected to the evaluation process as such and documents of a contractual nature are confidential and cannot be shared with you.   In compliance with this legislation, all documents linked to the evaluation process (opening report, evaluation reports, detailed evaluation of the offers received) cannot be further disclosed.”  
On 18/10/2013 I wrote to Mr Henoumont submitting a confirmatory application, in which I challenged the exceptions he had used in both the previous correspondence with another requester and with me.
Mr Henoumont wrote back with a short reply the next day on 19/10/2013 repeating his previous message that disclosure would undermine the protection of commercial interests.
I immediately wrote back to Mr Henoumont asking if his reply to my message constituted a reply to a confirmatory application since the points I had raised were not addressed. In my response I stated:

“Your quick refusal to release some of the documents I have requested brings into doubt;
1. An adequate consideration of partial access to the documents as per Article 4.6 of Regulation 1049/2001, 
2. Proof that the risk to commercial interests is not merely hypothetical but that it is in fact reasonably foreseeable as required by recent EU jurisprudence, and, 
3. The consideration of the overriding public interest on issues of clean water and sanitation as per Article 4.2 of Regulation 1049/2001 in its entirety.”

Mr Henoumont then replied on 06/11/2013 with a fuller reply addressing the issues I had raised in my confirmatory application. However, the reasons behind the refusal to provide full disclosure of the evaluation report were now asserted to be due to the decision-making exception rather than commercial interests as stated in previous correspondence. He stated: 

Article 4 of regulation 1049/2001 foresees a few exceptions to the access of document.  The regulation is explaining that access to a document containing opinions intended for internal use shall be refused after the decision has been taken if disclosure of the document is undermining the decision making process.  As the evaluation report is containing comments of the voting members, information on the tenderers and information sustaining the decision making process and related award decision taking by the CA, the non disclosure of the evaluation report by the Contracting Authority is conform with the requirements imposed by legislation 1049/2001 regulating public access to Commission documents.  We do believe accordingly that our refusal to provide you with an access to the evaluation report is, in addition to be justified, in full compliance with the existing legislation.

As guided by Mr Henoumont, I then wrote to the Director DG ELARG C at the time, Mr Jean-Eric Paquet on 25/11/2013 with a further confirmatory application, this time addressing my challenges to both the original and the newly-invoked exceptions. 

On 31/01/2014, I received a reply to my email stating that it was a reply to my confirmatory application to Mr Paquet. The message stated: 

I confirm that we cannot give you full access to the documents. As previously stated, the disclosure of the documents in their entirety could undermine the protection of commercial interests of the stakeholders and therefore the exception laid down in Art 4.2 1st indent of Regulation 1049/2001 is of application. Moreover the disclosure of certain personal data concerning the members of the evaluation committee could compromise their future work in the framework of possible other tender procedures. The exceptions laid dawn in Art 4.l.b and in Art 4.3 2nd subparagraph combined are therefore of application. However, partial access can be given to you pursuant to Art 4.6 of the Regulation.

You will find annexed the documents you have requested, from which the following data have been deleted:

• Some elements of the evaluation report that reflect

1. details of the exchanges between the bidders and the evaluation committee

2. the financial offers of the various bidders, as well as their analysis and justification of the calculation corrections applied. 

Both these elements can reveal the commercial and bidding strategies of the bidding companies and their disclosure could undermine the protection of their commercial interests. We do not consider that an overriding public interest justifies disclosing these elements.

• Any personal data relating to the stakeholders involved in the evaluation procedure. As indicated above, the personal data concerning the members of the evaluation panel are to be protected in the framework of the rights of the individual in accordance with Reg. 45/2001 of the European Parliament and of the Council of 18 December 2000 on the protection of individuals with regard to the processing of personal data by the Community institutions and bodies and on the free movement of such data, in the absence of an unambiguous consent of the data subject and of a clear indication that disclosure of this personal data is adequate, relevant and not excessive in relation to the purposes for which they were collected, i.e. the tender evaluation procedure.

We consider that, in giving you partial access to the two documents requested, an appropriate balance has been found between the transparency obligations under the EU Treaties and the legitimate concern of the EU administration to protect certain part of its evaluation process.

If you are not satisfied with this response you may, in accordance with Article 8 of the Regulation, institute court proceedings against the European External Action Service and/or make a complaint to the Ombudsman, under the conditions laid down in Articles 230 and 195 of the EC Treaty respectively.

What do you consider that the EU institution or body has done wrong?

The EU body has restricted full public access to the evaluation documents relating to tender documentation for the sludge line for Subotica WWTP, Serbia. 
Specifically, within the evaluation documentation, the EU institution has denied access to (1) the names of the companies that applied for the tender contract, (2) the names of the committee members who decided upon the winner of the tender, (3) the details/assessments of the companies, and (4) the details of the procurement contract.
Whilst I have been provided the other documents I had requested, the first reason by the EU Delegation in Belgrade to refuse disclosure of the evaluation report was because it could undermine the protection of commercial interests. When I challenged this, the reason to refuse access was then changed to undermining the decision-making process.

In response to the first point about commercial interests, Article 4(2) of Regulation 1049/2001 states that "the institutions shall refuse access to a document where disclosure would undermine the protection of: — commercial interests of a natural or legal person, including intellectual property".

This limitation on the requirement that EU bodies grant “the widest possible access to documents” (Regulation 1049/2001 Article 1.a) can only be invoked to refuse access if it is possible to demonstrate that the release of the documents would indeed undermine the protected interest. Furthermore we note that Article 4.6 of Regulation 1049/2001 requires that “If only parts of the requested document are covered by any of the exceptions, the remaining parts of the document shall be released.”

European Court of Justice jurisprudence on the issue of access to documents (Sweden v MyTravel and Commission) requires that the institution demonstrate and explain concretely why an exception is being applied. The EU institution must prove the risk is not merely hypothetical but that it is in fact reasonably foreseeable. In the refusal to grant access, it has not been specified what the harm to commercial interests would be, nor has any reasonably foreseeable risk to commercial interests been identified when it comes to providing information about (1) the names of the companies that applied for the tender contract, (2) the details/assessments of the companies, and (3) the details of the procurement contract, which runs counter to EU law and jurisprudence.

In addition, from the email exchange, it appears that the EU Delegation in Belgrade has failed to apply Article 4(2) in its entirety because it has not applied a public interest test: the article requires that the application of an exception be over-turned if "there is an overriding public interest in disclosure."

I would argue that there is a strong and compelling public interest in knowing this information. First is the importance of ensuring that the public is able to verify that public funds are being spent correctly; tender process evaluation reports are essential to ascertain this and to ensure accountability. This is particularly pertinent in this case given the high levels of public interest and concern at corruption and fraud in EU Accession countries, (http://www.transparencyinternational.eu/2013/10/paving-the-way-fighting-corruption-more-effectively-on-the-road-to-eu-accession/). Hence full disclosure of evaluation documents is important in order to engender citizen confidence in decision-making processes carried out by European Union bodies.

Furthermore, there is a particular interest in having such information about water and sanitation plants, both out of a public health concerns and because access to clean water is recognised by the UN as a human right (Resolution 64/292) and the significant public interest in Europe on the issue of access to water, as demonstrated by the fact that the first EU Citizens Initiative to reach 1m signatures – and now nearly at 2m – is precisely on this issue (see  (http://www.right2water.eu/). Hence I assert that for the above reasons the public interest test should override the protection of any possible harm to commercial interests.  

On the second exception applied regarding protection of the decision-making process: 

Article 4.3, relating to the refusal of access to documents after a decision has been taken in order to protect the decision making process, states: "Access to a document containing opinions for internal use as part of deliberations and preliminary consultations within the institution concerned shall be refused even after the decision has been taken if disclosure of the document would seriously undermine the institution's decision-making process, unless there is an overriding public interest in disclosure."

An evaluation document is inherently not a document for internal use as part of deliberation or preliminary consultations because it is produced after the decision has been taken, and therefore the EU Delegation in Belgrade erred in applying this exception. Furthermore, Article 4.3 should be considered in its entirety, and hence a public interest test must be conducted; it appears that this was not done and I refer to the above arguments in favour of the public interest in accessing information about public procurement processes, particularly in the areas of sanitation and access to water and in ensuring that there is accountability in the spending of public funds. 
In addition, the publication of the names of the members of the evaluation committee is essential as this enables full accountability of the process, particularly, as stated earlier, when there exist clear concerns regarding corruption and fraud in EU Accession countries such as Serbia.  

EU jurisprudence (Access Info Europe v Council of the EU) requires that a reasonably foreseeable risk to the decision-making process be clearly demonstrated when invoking Article 4.3 as the grounds for refusing to provide full disclosure of documents; this cannot be a merely hypothetical risk. Furthermore, Article 4.3 only allows for refusal to grant access to documents if disclosure of the document would seriously undermine the decision-making process which I do not think has been adequately addressed in the answer provided by the EU Delegation in Belgrade.

The Treaty on the Functioning of the European Union at Article 8 states that "Decisions shall be taken as openly and as closely as possible to the citizen" it is important that EU institutions weigh up the balance between, on the one hand, protecting their ability to take independent and appropriate decisions, and, on the other hand, the treaty obligation to ensure the openness and accountability of the decision-making process.
On the third exception applied regarding the privacy and integrity of the members of the evaluation committee: 

The publication of the names of the members of the evaluation committee is highly important as this enables full accountability of the process. The members of the evaluation committee are performing a public function and as such, should be subject to public scrutiny for their actions. It is not clear from the response given by the EU Delegation in Belgrade whether or not it even tried to seek consent from the members of the committee, which it should have done.

In the absence of this consent, the EU Delegation in Belgrade still has the power to process the data this processing is adequate, relevant and not excessive in relation to the purposes for which the personal data was collected. I argue that the publication of the names of members of the evaluation committee not only fulfills these criteria but is fundamentally necessary for the transparency and legitimacy of the evaluation process. 

What, in your view, should the institution or body do to put things right?

The EU institution should provide full access with regards to the evaluation documentation that has been disclosed in redacted form.

Have you already contacted the EU institution or body concerned in order to obtain redress?

Yes (please specify) - I have made confirmatory applications as described above.
If the complaint concerns work relationships with the EU institutions and bodies: have you used all the possibilities for internal administrative requests and complaints provided for in the Staff Regulations? If so, have the time limits for replies by the institutions already expired?

Not applicable
Has the object of your complaint already been settled by a court or is it pending before a court?

No

Please select one of the following two options after having read the information in the box below:

Please treat my complaint publicly

Do you agree that your complaint may be passed on to another institution or body (European or national), if the European Ombudsman decides that he is not entitled to deal with it?

Yes 

Date and signature:

